IN THE HON’BLE HIGH COURT OF KARNATAKA

AT BANGALORE

WP No. 15768/2013 (EDN-Res)

Between

The Registrar Judicial                                                          … Petitioner

And

The Chief Secretary, Govt. of Karnataka                        … Respondent  

FURTHER REPORT SUBMITTED BY PARTY-IN-PERSON, 

SMT. KATHYAYINI CHAMARAJ

The undersigned Party-in-Person begs to submit as follows:

Incentives Vs duty to provide elementary education without financial barriers

1. In the response filed by the respondents at the hearing on 20th June 2013, they have termed the provision of free textbooks, uniforms, school-bags, notebooks, etc. as incentives.  These need to be seen not as incentives but as part and parcel of the duty of the state to provide free and compulsory education to all children without there being any financial burden on parents to educate their child.

Need for prioritization and a phased, time-bound plan for free and compulsory education
2. The government in its response has listed several measures taken to bring children back to school.  But 100% enrolment of all children currently in the age group of 6-14, thousands or lakhs of whom are out-of-school or in the workforce, cannot happen overnight.   As has been pointed out in the preliminary submission by the undersigned party-in-person, only a small proportion of out-of-school children of varying ages have been rehabilitated over the last twelve years through bridging programmes. Many 12 to 14-year-olds are being rehabilitated while many 8 to 10-year-olds continue to drop-out from school and enter the labour force.  With this approach, the problem of out-of-school children will continue to persist and this will make rehabilitation an endless exercise.   This method will not ensure free and compulsory education of all children within a foreseeable time-frame.
3. It is humbly submitted that there is a need to prioritise actions and adopt a clearly phased and time-bound plan.    Priority will have to be for prevention over cure.  A step-wise fashion of implementing the ‘Suggested Preventive Protocol’ (submitted earlier) by making it applicable to the 6-year-old children joining school this year in the first grade as a first step and raising its application by one additional cohort each year until all eight classes are covered, will ensure that 100% free and compulsory education is achieved in the shortest possible time.

4. As most child labour begins at the age of around nine years, it may be possible to ensure 100% enrolment of all current six to eight-year-olds immediately as a first step by following the suggested ‘preventive protocol’ provided.  Any out-of-school children or child labourers in the age group of 6-8 among them could be rehabilitated through bridging programmes of 3 months.  Since these numbers will be few, this task can be easily accomplished.
5. Simultaneously, the task of ensuring joyful learning, quality and relevant education through improvement of curriculum, text books, methodology and levels of learning for classes 1 to 3 could be addressed.

6. In the next year, in a similar manner, the preventive and bridging protocols can be made applicable to one additional cohort of children, i.e., from classes 1 to 4, and all six to nine-year-olds enrolled and retained.
7. This incremental approach of making the ‘preventive and bridging protocol’ applicable to one additional cohort of children every year will ensure that all 6 to 8-year-olds can be retained in Classes 1 to 3 within this year (2013) and all 6 to14-year-olds retained in Classes 1-8 within the maximum period of next five years (2018).
8. This would be the quickest and most effective manner of ensuring free and compulsory education, putting an end to child labour and reaching the goal of universal elementary education (UEE).
9. This phased manner can be speeded up even more if the preventive and bridging protocols can be made applicable to all 6 to 10-year-olds (Classes 1 to 5) immediately, rather than just to 6 to 8-year-olds (Classes 1-3).  The goal of UEE up to Class 8 could then be met within the next 3 years (2016).
10. The undersigned party-in-person humbly prays that this Hon’ble Court may be pleased to issue direction to the government to adopt this prioritized, phased and time-bound manner for ensuring that all children are enrolled, retained and complete eight years of compulsory education. 

Responsibility to ensure free and compulsory education is that of ‘appropriate government’ and ‘local authority’ and not SDMCs
11. The RTE Act 2009 under Section 8(a) and Section 9(a) makes the ‘appropriate government’ and ‘local authority’ responsible to “ensure and monitor admission, attendance and completion of elementary education of every child”; “provide infrastructure”, “provide special training facility” for drop outs and never-enrolled children, etc.
12. However, the Karnataka Rules 2011 under the RTE Act, make the SDMC, and not the ‘appropriate government’ or ‘local authority’, responsible for ensuring enrolment, attendance and retention of all children, ensuring the enrolment of all non-school-going children, and providing special training facility for them [Sections 3(1), 13(5)(d), 13(5)(i) and 13(5)(l)]. 
13. It is humbly submitted that this is an abdication of the Constitutional and statutory duty of the ‘appropriate government’ and ‘local authority’ to ensure free and compulsory education of all children.  These duties have been delegated or outsourced to the SDMC in the Karnataka Rules, which is not foreseen under the RTE Act.  The RTE Act foresees [under Section 21(2)(a) to (d)] that the SDMC shall mainly perform a monitoring role:  namely, monitor the working of the school, prepare and recommend the school development plan and monitor the utilization of the grants received by the school.  It is humbly submitted that delegation of the Constitutional and statutory duties of the ‘appropriate government’ and ‘local authority’ to the SDMC, which mainly consists of volunteer parents, is violative of the parent Act.

14. However, it is submitted by the government in their response to the Hon’ble Court that the SDMCs are an extension of the Grama Panchayat.  While this is laudable as a link is sought to be created between the SDMC, a people’s participatory platform, and the ‘local authority’, it is humbly submitted that the responsibility for ensuring free and compulsory education needs to ultimately remain with the ‘local authority’ and the ‘appropriate government’ and not the SDMC. 

15. Apart from the fact that one elected representative of the Grama panchayat (GP) is a member of the SDMC, no details of how this member, or the SDMC, reports to the GP and makes it accountable for ensuring enrolment, attendance and retention of all children are given in the Rules.  Without this detailing of procedures, the statement that the SDMC is an extension of the GP does not ring true. 
16.  Further, ensuring enrolment, attendance and retention of all children in schools is not a function devolved to municipalities under Schedule 12 of the 74th Constitutional Amendment or the conformity legislation to the 74th Constitutional Amendment passed under the Karnataka Municipal Corporations Act and Karnataka Municipalities Act.  Hence, even if an elected representative of the municipality is a member of the urban SDMC, there is no way s/he or the SDMC can report to the ‘local authority’, the municipality, about never-enrolled or drop-out children and make it accountable for ensuring their enrolment as primary education is not a function of municipalities at present. 

17. It is humbly prayed by the undersigned party-in-person that this Hon’ble Court may be pleased to kindly direct the government to spell out the relevant procedures for the manner in which the SDMC reports to the ‘local authority’, both in rural and urban areas, and makes the ‘local authority’ fulfill its statutory function of ensuring free and compulsory education of all children, and not the SDMC.
18. Further, Part IX, Miscellaneous, Sections 23 (2), (3) and (4) of the RTE Rules state that the Block Education Officer on noticing violation of the Act or on receipt of a complaint, shall issue a notice to the SDMC and seek an explanation, the Deputy Director of Public Instructions shall cause a visit to the school, make an enquiry and make a report to the Chief Executive Officer of the Zilla Panchayat, who shall pass such orders as he deems fit, after giving the SDMC a reasonable opportunity to be heard.  In the case of out-of-school children, it is submitted that these officers belong to the ‘appropriate government’ and are themselves responsible for ensuring free and compulsory education of all children.  Hence their sending notices, writing reports or passing orders against the SDMC is an abdication of their Constitutional and statutory responsibility. 
Pilot projects
19. Subject to the satisfaction of this Hon’ble Court, it is respectfully prayed by the undersigned that this Hon’ble Court direct the government to implement the ‘Suggested Protocol for ensuring retention of vulnerable children’ (already placed as Annexure E of the Preliminary Submission of the undersigned dated 20/06/2013) in a few districts on a pilot basis to ensure free and compulsory education of all children without exception and later up-scale it to the entire state.

20. It is humbly prayed that this Hon’ble Court may be pleased to direct the government to adopt the following Road-Map for implementing the afore-mentioned pilot projects in a few districts:
a. Govt. to adopt a user-friendly robust operating system (OS) on a trial basis to prove the effectiveness and efficiency of the ‘Suggested Preventive Protocol’ and for the seamless delivery of all intended benefits to all the target children on the evidence of authentic facts and figures with transparent tracking.
b. Select a district, like Bangalore Urban or Rural, with the Deputy Commissioner championing this cause and drive the movement integrating all departments and stakeholders.

c. Constitute a special Task Force with a dedicated nodal officer for the day-to-day execution of the ‘Suggested Protocol’ 

d. Provide all the required data, information on schools, schemes, budgets, efforts, initiative, etc.
e. Call upon all the NGOs and civil society groups with proven expertise in education research to join in the effort.
f. Call upon all corporates to come forward with their CSRs to bridge the identified gaps.

g. Call upon all the media - newspapers, TV and radio - for the mass community participation in data updation and validation with authentic facts and figures about children and schools.

It is respectfully submitted that the abovesaid prayer is intentioned to bring in evidence-based reforms in public policy.
It is respectfully submitted that the government be directed to submit quarterly reports on the implementation of the pilot projects to this Hon’ble Court for acceptance and further directions.

WHEREFORE the undersigned prays that this Hon’ble Court may be pleased to take this report on record and issue suitable directions in the interests of justice.

BANGALORE                                                                                

DATED: 04/07/13                              
     KATHYAYINI CHAMARAJ

 






   (PARTY-IN-PERSON)                                           
